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SOME IMPLICATIONS OF REMEDIAL AND PRE- 
VENTIVE LEGISLATION IN THE 
UNITED STATES 1 



ELDON R. JAMES 

University of Wisconsin Law School 



It has been said by Sir Courtenay Ilbert, with reference to 
English legislation, that 

the intervention of the legislature in the domain of private law, though spar- 
ing and unsystematic, has been continuous. When the development of com- 
mon law rules has failed to keep pace with changes in social and economical 
conditions, when a too servile adherence to precedents has forced those rules 
into a wrong groove, the legislature has never shrunk from stepping in and 
bringing the rules into conformity with the national will and national require- 
ments. 2 

It can also be said that the legislatures in the United States, 
unsystematically but none too sparingly, have not hesitated, par- 
ticularly within the last twenty-five or thirty years, to attempt to 
make law conform to social desires and, to a degree, to meet social 
ends. 

The purpose of this paper is to indicate, briefly and in general 
terms, some of the principal matters with which legislative activity 
has been busy, in order to find out, if we may, what principles, if 
there be any, are guiding social legislation in the United States. 
It cannot be contended that social legislation in this country has 
been enacted in conscious pursuance of any fundamental theory. 
The legislator has, as a rule, no fundamental conceptions, a priori, 
from which he deliberately proceeds. His legislation is more likely 
to be empirical, and none the less sound for that, and his desire, 
not always effectively or wisely carried out, is to meet practical 
conditions and not to develop a theoretically perfect body of law 
founded upon assumed fundamental conceptions or theories. 

1 From the Proceedings of the American Sociological Society. 

2 Legislative Methods and Forms, p. 6. 
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I shall not concern myself with constitutional difficulties, nor 
with criticism of the wisdom or unwisdom of particular methods 
of accomplishing results, for my object is not so much to determine 
the validity of particular enactments as it is to indicate the lines 
along which legislatures are thinking and the matters to which 
they are directing their attention. 



By far the largest part of the publications containing the 
legislation of the United States, revised statutes, session laws, 
and what not is taken up with political and governmental affairs 
and only a comparatively small portion is necessary to contain 
those statutes which relate to or affect the private law. There is, 
however, a great deal more of legislation relating to matters of 
private law than there used to be, though it is still relatively small 
in bulk. 

Modern legislation, as it affects social reforms, is much more 
likely today to have more care and thought put upon it than was 
the case only a few years ago. The legislator is more inclined to 
make use of sociological investigations in the preparation of laws 
than he formerly was, when a great deal of legislation was based 
upon his general impressions as to social facts rather than upon the 
facts themselves, which were, and in many cases still are, impossible 
to obtain or inaccessible to the legislature. The modern statute is 
likely to show better draftsmanship than used to be the case, 
though there is still room for improvement. There is still a great 
deal to be done along this line and the official legislative drafts- 
man, long an institution in England, is very little in evidence in 
America. 

The success of the Legislative Reference Library in Wisconsin, 
both in the matter of assembling such information as there may be 
relating to projects of legislation and in the actual drafting of 
statutes by experts, indicates the probable introduction of this 
institution in many of the American states. 1 Something of this 
sort is necessary if we are to have social legislation that will ade- 
quately meet the conditions desired to be affected. 

1 McCarthy, The Wisconsin Idea, chaps, viii, ix. 
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Not only is there need of accurate knowledge of social conditions 
and proper drafting of legislation, if our statutes are to be adequate 
for the purpose desired by legislators, but there ought to be what 
there are not now, studies of the operation of new enactments 
and their effect upon the conditions they are intended to modify. 
There is material for such studies in existence in the reports of 
administrative boards and commissions and elsewhere, but it is 
scattered and not readily available for legislative use. 

If we are to have social legislation, therefore, that is to be 
effective, the legislator must be provided with these three things; 
the facts as to the conditions to be changed and affected by the 
proposed legislation, proper draftsmanship, and a comprehensive 
and adequate study of the operation of the new law after its passage, 
in order that its effectiveness and adequacy may be determined. 

II 

Social legislation is a vague term, for the law itself, in its tradi- 
tional as well as in its imperative element, is a social mechanism, 
and all legislation therefore, in one aspect at least, is social. But 
there are departments or branches of legislation which more inti- 
mately relate to and affect the individual in his social contacts 
than is the case in others, and I shall endeavor to consider some of 
these topics in this paper. I cannot hope to cover the whole field 
of legislative activity but shall endeavor to confine myself to those 
topics which have been, and are now, aside from political and 
governmental matters, occupying the attention of legislators and 
social thinkers, to the end that certain changes in social conditions, 
affecting intimately the lives of men, may be brought about. 

A very cursory glance through the records of legislation will 
show that legislation of the kind referred to, judging simply from 
quantity, relates largely to matters concerning labor, protection 
of health and safety, and the regulation of certain callings and 
professions. Then in smaller quantity comes legislation relating 
to dependent classes; family relations, the prevention of fraud, the 
prevention of monopolies and discriminations, and the conservation 
of natural resources and the regulation of their use. 

This is not all of the legislation which has for its object a definite 
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social purpose, but these are matters about which the present-day 
legislator seems to be most busy. Exemption and homestead laws 
have been upon American statute books from a very early day and 
their principle has become so imbedded in American legal thought 
and the operation of the older statutes apparently so satisfactory 
that very little of the new legislation relates to this subject. The 
same may also be said of the law relating to mechanics' liens. 

The formulation of a satisfactory and scientific classification 
which will put each topic into its proper category is difficult and I 
shall not attempt it in this paper, but shall speak briefly of some of 
the topics, which I have mentioned without regard to any classi- 
fication that might be called scientific, and shall endeavor simply 
to group together the laws which seem to be, from their subject- 
matter, more or less closely related. 

i. Labor. — Labor legislation is nothing new in the history of 
Anglo-American law. The English parliaments have from early 
times legislated upon this subject and much of this early legisla- 
tion has many resemblances to some of the projects which have 
been made the subject of present-day legislative activity; for 
example, the regulation of wages was attempted in England as 
early as 1349. 1 

In America labor legislation may be divided roughly into four 
classes; enactments relating to: employers' liability, factory 
conditions, terms of employment, strikes and lockouts and unem- 
ployment. 

Employers' liability is one of the subjects which the common 
law has dealt with unsatisfactorily. Indeed, it may be said that 
the common law has broken down at this point and it was not long 
after the first announcement of the fellow-servant doctrine in 
Priestly v. Fowler 2 in England in 1837 and in Murray v. South 
Carolina R.R. Co.* in South Carolina in 1841 and the adoption of 
the doctrine of these two cases in Farwell v. The Boston & Worcester 
R.R. Corporation 4 in Massachusetts in 1842, that American legisla- 
tures and courts began to busy themselves with the limitation and 
restriction of its operation, so as to increase the number of cases of 

1 Stimson, Popular Law-making, p. 64. 3 1 McMullan's Law, 385. 

3 3 Meeson and Welsby, 1. 44 Metcalf, 49. 
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employers' liability. The related questions of contributory negli- 
gence and assumption of risk have also been greatly affected by 
legislation. The tendency today is to abolish the common-law 
doctrine of assumption of risk and to modify that of contributory 
negligence and to put upon the employer, or a fund to which he is 
a contributor, the burden of all injuries to workmen except where 
there is the most culpable negligence. Workmen's compensation 
acts have apparently come into American law to stay and we may 
expect their adoption in some form or other in most, if not all, of 
the states. It is not possible within the limits of this paper to 
describe them at length or to do more than mention the principle, 
to a degree novel in Anglo-American law, upon which they are based, 
of liability for damage without fault. 

Factory conditions have provided a fertile field for legislative 
activity and almost everywhere there is at least a minimum pro- 
vision for the health, safety, and comfort of employees, particularly 
of women and minors. Sweatshops, wherever the conditions 
prevail which cause them, are the objects of legislative reprobation. 

Factory inspection under the direction of a state officer is the 
means provided generally for the enforcement of such legislation 
and furnishes an example of the pronounced tendency to put 
matters of social welfare into the hands of administrative officials 
and boards and to take them as far as possible out of the hands of 
the courts. 

Building laws, which influence factory conditions very greatly, 
are generally enforced by the municipality and sometimes by state 
officials as well, and so in some states a very unfortunate condition 
of conflict between city ordinances and state laws results which has 
handicapped materially the enforcement of either. The building 
inspector and the factory inspector and their respective chiefs and 
boards are usually supreme and from their decisions there is no 
appeal, a condition of affairs that shows how far we have traveled 
from laissez faire. 

Many of the terms of employment, which, under common-law 
doctrines, employer and employee were left to settle for themselves, 
are now regulated by the state, and contracts contrary to the terms 
of the statutes are declared to be void. Wages must be paid in 
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money in many states, sometimes at least once a week. No 
employee can release his employer from liability. Membership in 
labor organizations may not be forbidden by employers. Hours 
of labor are regulated, though so far the tendency is, as to adult 
male employees, to provide nothing more than that a work day 
shall not exceed a certain number of hours. But as to women and 
minors, labor for more than a certain number of hours is prohibited 
and they are also prevented from engaging in certain employments 
which are taken to be detrimental to their physical and moral well- 
being. 

Wages have also been made the subject of legislation and 
minimum-wage laws are being advocated in many states. The 
Massachusetts law applies only to women and minor employees, 
but in the projects advanced in other states no such limitation is 
made, and it is proposed to make the statute apply to employees 
of both sexes, raising interesting constitutional complications. 
The statutes applying to the wages of employees of the state and 
its subdivisions are numerous, and, of course, apply to men. 

If Sir Henry Maine's interpretation of legal and political history 
is sound, from "status to contract," 1 all of this means we are travel- 
ing backward, for legislation is putting disabilities upon employers 
and employees, as well as upon common carriers and others engaged 
in public employments, which are not imposed upon the rest of 
the community. But, even assuming that Maine's dictum is 
sound, status in former periods of legal history had the effect of 
creating disabilities with a very different end in view than that 
of the legislation just mentioned, and such legislation is probably not 
so much reversing the course of history as it is creating, or at least 
is intended to create, conditions of self-realization, more consonant 
with Maine's interpretation than would be likely to exist otherwise 
in our industrial age. 

Compulsory arbitration is a principle which the American 
legislator has not adopted and the statutes generally provide 
merely a means for conciliation unless both sides consent to arbi- 
trate. But the recent pronouncement of the board of arbitrators 
in the controversy between the eastern railroads and their engineers, 

1 Ancient Law, Pollock's ed., p. 165. 
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in favor of this doctrine, may give vigor to the otherwise rather 
feeble movement for such laws. 

Black lists on the one hand, and intimidation on the other, have 
both been legislated against. 

Aside from the authorization of temporary employment upon 
public work in times of critical unemployment, the legislative 
attempts to cope with this great problem have been confined 
largely to the establishment of free employment offices and to the 
provision of means for circulating information as to the condition 
of the labor market. 

Bureaus of labor have been established and the collection of 
labor statistics and the reporting of accidents provided for. 

2. Public health and safety. — The inadequacy of the classifica- 
tion adopted in this paper is shown more clearly, perhaps, in con- 
sidering legislation affecting public health and safety than almost 
anywhere else, for a very great deal of the legislation considered 
under other heads in this paper might be included under that of 
public health and safety. Therefore, I shall consider at this point 
and under this head only a few of the laws which directly affect 
these matters and which cannot conveniently be made to fit into 
the other classes of legislation named at the beginning. 

A characteristic of the legislation relating to matters of public 
health and safety is the wide discretionary power given to public 
boards and officers charged with the duty of enforcing these laws. 
Their authority is almost arbitrary, and they may cut off access to 
dwellings, condemn and destroy food, prohibit the carrying-on of 
offensive trades, protect the purity of the water supply, condemn 
buildings, and in general exercise the widest and most unquestioned 
authority for the protection of the health and safety of the com- 
munity. 

The sale of adulterated and impure foods, or of foods, such as 
milk, and of drugs which do not conform to established standards, 
is prohibited. Vaccination in many places is compulsory as a 
condition of admission of children to the public schools. Sewage 
systems are provided for and hospitals, generally for the treatment 
of the insane, are almost universal. The details of health and safety 
regulations are generally left to local authorities, upon whom is 
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also usually placed the burden of maintaining hospitals for the 
treatment of diseases other than insanity, and they may have this 
burden also. 

Legislation against the smoke nuisance is becoming not uncom- 
mon, though this matter is also generally left to be dealt with by 
local authorities. 

The inspection of buildings and of such things as elevators and 
steam boilers is general. 

No individualistic theories are permitted to stand in the way 
of the protection of public health and safety and the benevolent 
despotism of the health officer and the building inspector is accepted 
as an ordinary fact of American existence. 

3. Regulation of callings and professions. — There are very few 
businesses and professions which are not made to feel the regulating 
hand of the legislature. The laws on this subject may conveniently 
be grouped into three classes: (a) laws which require some quali- 
fication or special evidence of skill as a condition precedent to 
engaging in certain professions or callings; (6) laws which regulate 
certain public or quasi-public callings; (c) laws which are designed 
to secure public health, public morals, or public safety, or to protect 
the public from fraud or imposition. 

In the first class we find examinations required in order to enter 
upon the practice of law, medicine, pharmacy, dentistry, and 
veterinary surgery, and the same is true as to barbers, plumbers, 
and stationary engineers. The tendency seems to be to subject 
more callings to this requirement than the contrary, and the 
legislator would seem to be skeptical of the existence of a natural 
right to enter upon the practice of a profession or of a calling, the 
qualifications of whose practitioners the public has no practicable 
means of determining, and evidently does not agree with the 
Supreme Court of Indiana, that "there is a law higher in this 
country, and one better suited to the rights and liberties of the 
American people — that law which accords to every citizen the 
natural right to gain a livelihood by intelligence, honesty, and 
industry in the arts, the sciences, the professions, or other 
vocations." 1 

1 In re Leach, 134 Ind. 665. 
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In the second class we find not only those businesses regulated 
which the common law regards as public callings — railroads, hotels, 
warehouses, express companies, gas and electric companies — but 
also such private businesses as may be regarded in their actual 
relation to everyday affairs as practically public or quasi-public — 
banks, insurance companies, and auctioneers. 

Here again we meet the phenomenon to which reference has 
already been made in the discussion of labor legislation, the imposi- 
tion of an incapacity to enter into certain contracts contrary to the 
terms of the statutes. Particularly in the cases of common carriers 
and insurance companies, we find the very terms of the contracts 
prescribed for the parties by the statute, and it does not matter 
what the wills of the parties may be, their respective rights and 
obligations are fixed by the statute and their particular intentions 
overruled. 

The purpose of much of the legislation regulating businesses 
and callings seems to be to secure the public health, morals, or 
safety or to prevent fraud or imposition. Many of the laws just 
referred to are directed to this end, but this seems particularly 
to be the case with laws affecting public exhibitions and amuse- 
ments, dealing in rags and junk, the selling of intoxicating liquors 
and narcotic drugs, dealing in certain essential commodities such as 
coal, the manufacture of explosives, intelligence offices, and lending 
money on the collateral security of personal property or the assign- 
ment of wages. 

4. Prevention of fraud. — The determination by legislation of 
standard weights and measures is general and in some states 
special officers are charged with the duty of seizing and destroying 
all false measures and weighing devices. Articles must be correctly 
described in the labels which they bear, so that the public may not 
be deceived and defrauded. Gambling and bucketing are pro- 
hibited, and gambling devices may be seized and destroyed. In 
some states "blue sky" legislation has been adopted to prevent 
the issuing of fraudulent securities. 

5. Dependent classes. — There are indications in American 
legislation that the idea of providing state pensions for certain 
dependent classes has found a firm lodgment and we may expect 
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the enactment of many varieties of pension legislation. Old-age 
pensions have made a start, though so far they have been confined 
only to superannuated public employees. Pensions to the blind 
are granted in many states and in some states soldiers and their 
dependent relatives are the recipients of state bounty. The 
maintenance of paupers by public agencies has existed for centuries, 
and new legislation only confirms and extends the practice. In 
many states the widow and children have a right to recover damages 
because of the death of the husband and father resulting from the 
sale to him of intoxicating liquor. There is also a vigorous move- 
ment to secure to the dependent family of a prisoner some share 
in his earnings while in prison, which has resulted in legislation in 
several states. Pensions to mothers with dependent children are 
upon the legislative program of some of the states, and it is not 
unlikely that statutes granting such pensions will be enacted. 

6. Family relations. — Uniform marriage and divorce legislation 
has been adopted in some states and an effort is being made to 
provide by law that individuals defective mentally or physically 
may not marry, though I am not aware that such projects have 
been enacted into law in any state. 

In at least one state, the common-law doctrine that a parent 
has no legal right to be supported by his children has been reversed 
and the duty of support made mutual. 

Only a mention can be made of the existence of laws prohibiting 
monopolies and combinations in restraint of trade, and of the 
numerous laws for the conservation of natural resources and the 
regulation of their use. 

Nor is it possible to do more than call attention to the tendencies 
in American penal legislation, which seem to modify very greatly 
the primitive theory of retribution. Separate courts with a pro- 
cedure very different from that which prevails in the ordinary 
criminal courts have been established for juvenile offenders and 
some individualization of punishment by means of the indeter- 
minate sentence and a probation system has in several states been 
provided for adults as well as minors. 

In this hasty survey of legislation, which it would take at least 
a volume to consider adequately, it has not been possible to do 
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more than mention many things of the greatest importance, and, 
of necessity, many subjects of legislation have been passed over 
entirely, but perhaps enough has been said to indicate the general 
results of American legislation and to disclose whatever under- 
lying tendencies there may be. 

Ill 

Perhaps the first thing that strikes one in considering the results 
of legislation in America is the very evident fact that there is present 
no evidence of a belief in that "juristic pessimism" which denies 
the "efficacy of effort," notwithstanding the objections of historical 
jurists which have been accepted as sound by some American 
lawyers of standing and influence. 1 

Nor is there much evidence that the American legislator is 
still clinging to the individualistic theories of the older schools of 
economics or jurisprudence. To him, apparently, law, at least 
so far as law consists of legislation, is a means to the accomplish- 
ment of social ends and not an instrumentality to promote the 
Spencerian dogma of "equal freedom," 2 with all its individualistic 
implications. Nor does he believe, if we may determine what he 
believes from what he has done, that, " to leave each man to work 
out in freedom his own happiness or misery, to stand or fall by the 
consequences of his own conduct, is the true method of human 
discipline," 3 at least so far as legislation is a method of discipline. 
The American legislator does not adopt the theory which has so 
profoundly influenced American judges, that there exist natural 
rights of the individual which derive their force from sources 
external to the law. 4 He puts restrictions upon the ownership of 
property, provides for its seizure and destruction, denies to those 
not qualified the exercise of professions and callings, limits the 
freedom of contract, interferes in multitudes of ways with the 
management of private businesses, all in supreme disregard of 

1 Pound, "Scope and Purpose of Sociological Jurisprudence," Harvard Law Rev., 
XXIV, 398-604. 

* Spencer, Justice, Sec. 27. 

3 Carter, Law: lis Origin, Growth, and Function, p. 337. 

4 Pound, "Scope and Purpose of Sociological Jurisprudence," Harvard Law Rev., 
XXIV, 609, note 62. 
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natural rights, whenever he conceives that social demands require 
it. He ventures to lay his impious hands upon the common law 
itself and changes it and makes it over to promote what he believes 
to be the course of social and economic progress. Something of 
what he has attempted to do has failed of its purpose. Many of 
his projects are unsound from every viewpoint. Sometimes the 
mark has been overshot, sometimes undershot, but the significant 
thing is that sometimes the mark has been hit very close to the 
center. The conception that legislation may be made a powerful 
agency in the promotion of social and economic development has 
been thoroughly grasped and the development of the law, through 
legislation, to meet the social and industrial problems of the present, 
will continue. There are inherent limitations upon the power of 
the legislature, growing out of the nature of law itself, which will 
frustrate many fondly cherished legislative schemes, but well 
within such limits is an immense field for sound, constructive legisla- 
tion, which will be taken possession of, sooner or later, whenever 
it is demanded by a sufficiently developed public opinion by which 
the legislator, in the end, is always controlled and guided. 

The older jurisprudence of the various schools of juristic 
thought, with its ultimate emphasis, no matter from what premises 
it starts, upon extreme individualism and laissez /aire, is not ade- 
quate to provide a theory which will explain and qualify the legis- 
lative output of the past twenty-five or thirty years. Professor 
Pound, in his paper "The Need for a Sociological Jurisprudence," 1 
has declared the necessity for the development of a new school of 
juristic thinking, and this necessity is, indeed, evident to everyone 
who considers the trend and scope of the legislation referred to in 
this paper. The increasing dominance of social ideals in all 
departments of American thought is convincing evidence that there 
is to be no let-up in the demand for social legislation and the need 
for a new statement of juristic theories and for a new philosophy of 
law and legislation will become more and more urgent. 

In speaking of the ideals back of the social legislation in England 
in the nineteenth century, Dr. Brown makes the remark: 2 "In 

1 Green Bag, XIX, 607. 

2 The Underlying Principles of Modern Legislation, p. 42. 
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the first place, the ideal is unconscious, rather than conscious. It 
is something whose nature is being slowly realized, something that 
finds expression in action long before it has been formulated in 
speech." The social ideals back of American legislation are easier 
to translate into legislative action than they are to express in 
deliberate speech, but that the realization of these ideals will 
ultimately find expression in a juristic philosophy very different 
from that of the old schools cannot be doubted. When this new 
philosophy does come, it must avoid the pitfall of the eighteenth- 
century postulate of the existence of fundamental a-priori principles, 
capable of being made the bases for the construction, by processes 
of pure deduction, of a complete code of law, valid for all time and 
in all places. It must not, in its desire to express the social ends 
of law, disregard what is valid in individualism and laissez faire 
nor reject that which is sound in the older philosophies. Nor 
must it ever lose touch with the facts of life and of the developing 
and ever-unfolding social process or forget that law is not an end 
but a means, and a means to the accomplishment of social justice. 

No matter from what point of view we regard the legislation 
referred to in this paper, we see the most convincing proof possible 
of the development among the American people of a social con- 
science, which compels at least an attempt at the reconstruction 
of economic conditions, so that each may secure "a standard of 
living, and such a share in the values of civilization as shall make 
possible a full moral life." 1 As in all idealistic movements, this 
conception of the function of legislation has its dangers. Like 
new wine it has gone and will continue to go to the heads of some 
who have grasped it, but as the conception itself is sound, we may 
expect that, as it is no longer a new thing, the realization of practical 
difficulties and of the value of the experience of the past, together 
with a clarified vision of the problems of the present, will direct 
its application to the concrete condition so that the requirements of 
a social justice will be met and social justice itself firmly established. 

When it is said that the underlying tendency of American legis- 
lation is the accomplishment of social justice, so far as that may be 
done through law, it is desirable to give some definiteness to this 

1 Dewey and Tufts, Ethics, p. 496. 
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rather vague phrase. What is its meaning, as this meaning may be 
found in the legislation referred to ? 

"Justice," says Willoughby, 1 "consists in granting, so far as 
possible, to each individual the opportunity for a realization of his 
highest ethical self, and .... this involves, or rather is founded 
upon, the general duty of all, in the pursuit of their own ends, to 
recognize others as individuals who are striving for, and have a 
right to strive for, the realization of their own ends." 

It cannot be said, for it would not be true, that all of the social 
legislation to which reference has been made satisfies to the fullest 
extent the requirements of this description, but taking it by and 
large, looking at it as a whole, its spirit and its purpose is to accom- 
plish the greatest possible self-realization of the individual con- 
sistent with an opportunity on the part of others to strive for a 
like realization. Take the labor legislation, for instance, the 
abolition of the fellow-servant rule, the provision for workmen's 
compensation, the requirements as to factory conditions, the 
regulation of hours of labor, the protection of women and children — 
what are these but attempts to achieve by legislation the establish- 
ment of the principle that the laborer is an end in himself and not 
a means to the ends of another ? What are they but endeavors to 
provide working men, women, and children with an opportunity 
for their highest and fullest self-realization ? 

Labor legislation does not stand apart from the rest of social 
legislation, and what is true of its purpose is, in a measure, true 
of the purpose of all the rest. 

The moral criterion by which to try social institutions and political 
measures may be summed up as follows: The test is whether a given custom 
or law sets free individual capacities in such a way as to make them available 
for the development of the general happiness or the common good. The 
formula states the test with the emphasis falling upon the side of the individual. 
It may be stated from the side of associated life, as follows: The test is whether 
the general, the public organization and order are promoted in such a way as 
to equalize opportunity for all. 2 

Does not American legislation react positively when these 
tests are applied? Does it not to a degree satisfy these moral 
criteria ? I submit that it does. 

1 Social Justice, p. 24. 2 Dewey and Tufts, Ethics, p. 482. 
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The balancing of individual demands with social demands and 
with other individual demands, so as to promote the general order 
by the equalization of opportunity, and to provide for the greatest 
possible self-realization consistent with the common good; at 
once to satisfy and reconcile the justifiable claims of the individual 
and of society as well, is no easy task, but it is the task to which 
American legislatures have set themselves. In a manner, halting 
and feeble it may be, by enactments in many instances unwisely 
conceived, legislation is proceeding to accomplish this purpose. It 
never will be completely achieved, for a body of legislation made in 
the present never can satisfy the demands even of the time in which 
it is framed, much less those of the unforeseeable future. American 
legislatures have not and never will accomplish the impossible, but 
the fact remains that they are attempting, and with a considerable 
degree of success, to express in the imperative mood something 
of "that which has been demonstrated by the logic of association 
to be true" and to realize what Professor Small has said, that "law 
is a force of occupation whose business it is to see that the flag 
of the conqueror is never lowered upon territory once annexed by 
social conviction." 1 

1 General Sociology, p. 359. 



